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COSTS

Award of costs on attorney and client scale may be made when the proceedings are vexatious although there is no intent that they should be. Vexatious to give applicant the relief sought but then fail to tender costs therefore putting applicant to expense and trouble of coming to court to obtain a costs order.
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JUDGMENT:

respondent to return a certain vehicle to it and an order that the respondent pays the costs of the application on the scale as between attorney and client. The respondent filed a notice of intention to oppose but then capitulated and returned the vehicle to the applicant without filing any answering affidavit. The sole issue which therefore remains to be determined is that of costs.


The brief facts as set out in the founding affidavit are as follows: The respondent was employed by the applicant and as an employee was provided with a vehicle. In July, 1997 the respondent tendered his resignation. On 29 August, 1997 and again on 8 September, 1997 written demands were made for the return of the vehicle but it was not returned. In response to these demands the respondent's attorney adopted the stance that the demands had been made by an unauthorized person and in any event the respondent was still a director of the applicant company and as such was entitled to retain company assets. A further point advanced was that the respondent had a lien over the company assets for monies owed to him. There then followed a letter from the applicant to the respondent advising him that he was disqualified from holding the position of director by virtue of certain criminal convictions and this was followed by the launch of the present application on 12 January, 1998. I would add that on 22 September, 1997 the respondent commenced proceedings in the District Labour Court for unfair constructive dismissal and one ground upon which the applicant to the present application opposed the complaint was that the respondent was not in fact employed by the applicant but by a company registered in the Channel Islands.








Next, Mr Bloch takes exception to the allegation made in the founding affidavit and in correspondence that the respondent has criminal convictions. He contends that it has no relevance to the application and is scandalous and vexations. But the allegation does have a purpose and, if true, a good one.   It is included to show that the
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However, once the vehicle had been returned the conduct of the respondent in failing to tender costs on a party and party basis and putting.the applicant to the unnecessary expense and trouble of coming to court to obtain a costs order was, in my view, vexatious in the wider sense of that word.
HANNAH, J.


Accordingly, I order that the respondent pays the costs of the application. The costs incurred after service of the notice of set down are to be paid on the scale as between client and attorney.
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