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ADMIRALITY
*
By the mere arrest of a vessel the Deputy-Sheriff gains custody and not possession. -The vessel's owner is entitled to put a replacement/repair crew on board.

CIVIL PROCEDURE





Attachment of a right to a judgment is an attachment of an incorporeal right. Such right exists in the locality where the debtor resides.






In the matter between
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and
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JUDGMENT:







2. Ordering that the costs of this application be costs in the action to be instituted in terms hereof save in the event of this application being opposed ordering Respondents to pay the costs of this application."



The first part of this order was given interim effect pending the return date.


On 21st January, 1998 the respondents anticipated the return day. The matter was set down for hearing at 10am on 22nd January, 1998 but on the application of the applicant it was postponed to 2nd February on which day it was argued before me.


The background to the applicant's application is as follows. The applicant company is registered in the United Kingdom and it claims to be the owner of a fishing vessel named Ofelia. The respondents were part of MFV Ofelia's crew. MFV Ofelia has been under arrest at Walvis Bay by various creditors since 10th December, 1996. Following the arrest of the vessel its crew remained on board and there is a dispute between the parties as to the circumstances in which they remained on board. The applicant alleges that their occupation of the vessel was unlawful whereas the respondents allege that the applicant insisted that they remain on board. I will return to this issue later. What is not in issue, however, is that the respondents were not paid their wages and the respondents sued, having first arrested the vessel to found or confirm jurisdiction. On 2nd May, 1997 they obtained default judgement in the amounts of US$131,380-00 and N$275,440-00 with interest thereon and costs. The former amount was in respect of outstanding wages whereas the latter amount represented the cost of repatriating the respondents to Bulgaria, their home country. Subsequently, there was partial compliance with the judgment in that US$34,800-00 was paid to the respondents' attorneys and a number of air tickets were provided. Eventually, twenty nine of the respondents were repatriated to Bulgaria. The applicant avers that this was on 12th August whereas the respondents rver that it was on 31st July. There is also a dispute as to the number of respondents who remained aboard the vessel. The applicant avers seven whereas the respondents aver six. The respondents then caused a warrant of execution to be issued though it is not clear on the papers when this was done. On 7th November, 1997 notice of sale in execution of the vessel was published and the date of the sale was given as 3rd December. On 2nd December the applicant's attorneys tendered a cheque to the Deputy-Sheriff for N$563,230,47 in satisfaction of the writ of execution and by separate letter of the same date referred the Deputy-Sheriff to the order made on 28th November attaching the respondents' right, title and interest in and to the judgment amount. They pointed out that the Deputy-Sheriff was accordingly precluded from paying out the monies paid to him pending the return day of the rule. It was in these circumstances that the respondents anticipated the return day.






1)      That it has a prima facie cause of action against the proposed defendant;



3) That the proposed defendant is within the area of jurisdiction of the Court or that property in which the proposed defendant has a beneficial interest is within that area.
i



"The authorities and considerations to which I have referred seem to justify the conclusion that the requirement of a prima facie cause of action, in relation to an attachment to found jurisdiction, is satisfied where there is evidence which, if accepted, will show a cause of action. The mere fact that such evidence is contradicted would not disentitle the applicant to the remedy. Even where the probabilities are against him, the requirement would still be satisfied. It is only where it is quite clear that he has no action, or cannot succeed, that an attachment should be refused or discharged on the ground here in question".
|



It is further alleged that the respondents, and there are forty four of them, unlawfully seized MFV Ofelia and thereafter refused to allow the applicant to place a repair crew and a replacement crew on the vessel. It is further alleged that the respondents damaged the vessel. It is alleged that as a result of the foregoing the applicant has a claim or claims against the respondents in excess of US$140,000-00.


The way the applicant puts its claim based on the respondents' alleged refusal to allow the applicant to place a repair crew and a replacement crew on board is as follows. Subsequent to the repatriation of the bulk of the crew the applicant arranged for nine replacement crew members to go on board and initiate repairs.   However, the respondents denied the replacement crew access and therefore prevented the applicant
from having its vessel repaired and brought up to a state of seaworthiness. Then, in September, 1997, the respondents similarly prevented a repair crew of seven engineers who arrived from Bulgaria from boarding the vessel. The cost of transporting, accommodating and remunerating both crews is alleged to be US$83,805-53. The cost of making the vessel seaworthy is estimated as US$20,000-00.

i
In addition to the foregoing, the applicant alleges that the respondents removed property valued at U$50,000 from the vessel and that they have also caused damage which will cost in excess of US$20,000 to repair.





"1.     Our clients shall remain on board of the "OFELIA" until such time as their claims have been settled alternatively the vessel has been sold.


2.       Our clients demand payment of at least US$21,000,00 in part payment of the crew claims and which amount is calculated based on the 6 crew

members (on board of the vessel) salaries up to 7th April 1997.
3. The balance of our clients' claim needs to be paid alternatively payment is to be guaranteed by way of a bank guarantee within 21 (twenty one) days from the date hereof."





"1. Our clients shall remain in possession and on board the MFV "Ofelia" until all crew claims have been paid in full."


I will return later in this judgment to the question whether it can properly be inferred that the respondents acted in concert and with a common purpose.


One matter raised in the answering affidavit is whether the applicant was entitled to put a replacement crew and a repair crew on board the vessel at all in view of the fact that at all material times the vessel was under arrest at the instance of the respondents or other creditors. I will deal with this matter briefly. If the South African Admiralty Proceedings Rules applied in this country there might be some substance in the point. Rule 19(1) provides that any property arrested shall be kept in the custody of the sheriff or his deputy -


"who may take all such steps as the Court may order or as appear to him to be appropriate for the custody and preservation of the property ..."



"It would appear to me from what has been said on the subject of arrest that it is the duty of the sheriff, after he has arrested a vessel, to keep it in safe custody and to take all reasonable steps necessary for the preservation of the vessel so as to prevent a deterioration in its condition".


If such is the duty of the sheriff or his deputy then it is arguable that the owner's rights to maintain the vessel are ousted.


However, the Admiralty Proceedings Rules of South Africa do not apply in Namibia. The Rules for the Vice-Admiralty Courts in Her Majesty's Possessions Abroad, 1883, strange as it may seem, still apply and those Rules contain no provision similar to that contained in Rule 19(1). Indeed, the Rules are silent on the matter in question. They do, however, make provision in Rule 207 for cases not provided for in the Rules. Rule 207 provides:


"In all cases not provided for by these Rules the practice of the Admiralty Division of the High Court of Justice of England shall be followed."



"By the mere arrest of a ship the marshal gains custody and not possession; subject to his control of the custody all possessory rights which previously existed continue to exist, including all the remedies which are based on possession."


It must follow, in my view, that the applicant was entitled to put a replacement crew and a repair crew on board its vessel and prima facie it has an action against the respondents if, as alleged, they prevented it from doing so and if as a result the applicant suffered the alleged loss.


With regard to the claim for items allegedly removed by the respondents from the vessel the position of the applicant is rather different. All the deponent to the founding affidavit can state is -


"I can however state that as far as Applicant knows, at least the following items have been removed ..."


There then follows a list of items. Can this bald assertion, vague as it is, be classified as evidence? In my view not. I do not consider that the requirement of a prima facie cause of action has been made out in the case of the goods allegedly removed.





"Inference must be carefully distinguished from conjecture or speculation. There can be no inference unless there are objective facts from which to infer the other facts which it is sought to establish ... But if there are no positive proved facts from which the inference can be made, the method of inference fails and what is left is mere speculation or conjecture."


In my view, there are no positive facts averred in the founding affidavit from which the inference can be made that those respondents who were repatriated acted in concert with those respondents who remained and with a common purpose when the remaining respondents acted to prevent the replacement crew and the repair crew from boarding
MFV Ofelia. It follows from this, coupled with Mr Frank's concession, that the rule must be discharged.



In an alternative submission Mr Frank submitted that the attachment should
i
nonetheless be permitted to stand as a form of security to prevent the respondents from disposing of the fruits of their judgment or removing them from the jurisdiction thus leaving the applicant with an empty judgment should it ultimately succeed in its action. The short answer to this submission has just been given. The applicant has not made out a prima facie cause of action against the bulk of the respondents. Why, in these circumstances, should they, the bulk, be deprived of the fruits of the judgment which they have obtained against the applicant pending determination of an action to be instituted by the applicant when the applicant has not been able even to show a prima facie cause of action on its own papers? The answer, in my opinion, is that they should not.
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"One is concerned here with intangible property rights which can have no physical locality".




"A right can obviously have no physical locality. A right is attached to a person who exercises that right. A right cannot exist in some place separately from the person who exercises that right."













There remains to be considered the question of costs. Both counsel were agreed that costs should follow the event save with regard to the costs of 22nd January, 1997 which costs were reserved. 22nd January was the day on which the respondents anticipated the return day having served and filed their answering affidavit the previous day but the hearing was postponed on the application of the applicant to enable it to file a replying affidavit and because its counsel indicated that he had had insufficient time properly to prepare. The respondents were, of course, entitled to anticipate on twenty four hours notice because of the procedure adopted by the applicant, a procedure which I have found was wrongly adopted. In these circumstances I see no reason why the applicant should not pay the wasted costs of 22nd January.


For the foregoing reason the rule nisi and the interim attachment order are discharged and the applicant is ordered to pay the costs of the application including the costs of 22nd January, 1998.

