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Criminal law - Sexual act – Combating of Rape Act (Act No. 8 of 2000), s 1 – 

Definition of sexual act – Complaint testifying that appellant 

“press his penis in my vagina” – Such evidence complying with 

definition of sexual act – Evidence sufficient to establish 

appellant’s guilt beyond reasonable doubt. 

 

Criminal law - Interpretation of statute – Combating of Rape Act (Act No. 8 of 

2000), s 7 – Evidence of period of delay between commission 

of sexual act and laying of complaint – Prohibition in s 7 that a 

court shall not draw any inference only from the length of the 

delay between commission of sexual and indecent act and 

laying of complaint is peremptory and the prohibition is cast in 

clear and unambiguous words; hence the golden rule of 

construction must apply to give effect to the legislative intent. 

 

Criminal procedure - Evidence – Cautionary rule in respect of evidence of single 

witness – While cautionary rule ought to be applied in respect 

of evidence of single child witnesses, the rule should not be 
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applied mechanically and as a rote – Cautionary rule in respect 

of single witnesses and witnesses in sexual offence cases must 

be applied in conjunction with s 208 of the Criminal Procedure 

Act, 1977 (Act 51 or 1977) and s 5 of Act No. 8 of 2000. 
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JUDGMENT: 

PARKER, J.: 

[1] The appellant (accused in the court below), who is represented in the present 

appeal by Mr. Namandje, was convicted by the Regional  Court, Windhoek, of rape in 

contravention of s 2, read with ss 1, 2 (2), 2 (3), 3, 4, 5, 6 and 7, of the Combating of 

Rape Act, 2000 (Act No. 8 of 2000) (the Act).  He was sentenced to fifteen years’ 

imprisonment on 19 June 2007. 
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[2] The appellant filed a notice of appeal on 24 June 2007, although it was 

received by the clerk of court of the court below on July 2007.  The notice also 

contains what the appellant characterized as grounds of appeal: they are five in all.  In 

my opinion, almost all of them are not grounds of appeal.  (See S v Gey van Pittius 

and another 1990 NR 35; Willy Harold Hendricks and another v The State Case No.: 

CA 172/2003 (Unreported).)  One ground appears to be that the appellant alleges he 

did not receive a fair trial.  Another ground is that the appellant alleges that “the 

attitude of the presiding magistrate was, with respect, simplistic.”  Be that as it may, 

on 13 May 2008, the legal representatives of the appellant filed an amended notice of 

appeal, and Mr. Namandje applied for condonation in respect of the original and 

amended notices of appeal.  In order not to delay the hearing of this appeal unduly 

and seeing that the appellant filed his notice of appeal within the time limit, this Court 

decided to hear the appeal, although the learned Regional Magistrate did not respond 

to the appellant’s amended grounds of appeal.  In any case, Mr. Lisulo, counsel for 

the respondent, does not object to the Court granting the condonation application. 

 

[3] One ground of appeal canvassed by the appellant is that it was not proved 

beyond reasonable doubt – neither did the appellant make a formal admission in terms 

of s 220 of the Criminal Procedure Act, 1977 (Act 51 of 1977) (the CPA) – that the 

appellant committed the alleged sexual act against the complainant on or about 3, 4 or 

5 December 2004.  The learned Regional Magistrate found that the appellant did not 

deny having had sexual intercourse with the complainant; the appellant contends that 

the sexual act did not take place on 3 of December 2004 but on a previous occasion 

(the appellant did not put that sexual act against the complainant to any particular 

date). 
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[4] I will now deal with Mr. Namandje’s submission that the charge sheet charges 

that the appellant committed or continued “to commit a sexual act with another 

person, namely JOYCE PIENAAR of which sexual act consisted of inserting his 

penis into her vagina.”  But, according to Mr. Namandje the record shows: (1) The 

appellant’s counsel in the trial court stated merely that her instructions were that the 

appellant would admit “having a sexual relationship or sexual intercourse with the 

victim (complainant)” (page 11 of the Record).  (2) It was the learned Regional 

Magistrate who turned sexual intercourse to “sexual act” (page 12 of the Record).  (3) 

The learned Regional Magistrate confirmed with the appellant that “he admits having 

sexual intercourse with the complainant that is putting his penis in the vagina of the 

complainant.”  Thus, as the argument goes, it was the learned Regional Magistrate 

who editorialized the words of counsel for the appellant in the court below (page 13 

of the Record).  (4)  The complainant’s sister Victoria testified that that was the first 

time that she had heard of any “sex that the Accused and the Complainant had (page 

18 of the Record); similar words, i.e. “had sex” are repeated in Victoria’s cross-

examination-evidence (page 20 of the Record). 

 

[5] In her examination-in-chief evidence, the complainant testified thus: 

 

And after taking off my trouser he took off my panty.  After that and then he press 

(sic) his penis in my vagina. 

 

I pay no heed to the editorializing by the learned Regional Magistrate.  It is the 

complainant’s testimony in which the two above-quoted sentences occur that has 

probative value. 
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[6] From the quoted excerpts, Mr. Namandje submitted that if the appellant 

pressed his penis in the complainant’s vagina then  he did not commit a sexual act 

with the complainant by “inserting his penis into her vagina” as alleged in the charge-

sheet because, he argued further, “press” is not synonymous to penetration or 

inserting.  In support of this argument, counsel referred the Court to the mini Oxford 

dictionary which according to him defines “‘press’ to mean – To press things 

together, compress, condense, crush, gather, shower, squash and squeeze.”  The 

Concise Oxford Dictionary, 10th ed., which I consulted, defines “press” as a transitive 

verb (and in the sentence quoted above “press” is used as a transitive verb), to mean 

“apply steady force to (a thing in contact)”.  The Concise Oxford Dictionary, 10th ed, 

defines “in”, as a preposition (as is used in the second sentence), to mean “into (with a 

verb of motion …)”; and “press” is a word of motion, without any doubt. 

 

[7] Grammatically, in the second sentence quoted above, “his penis” is the direct 

object to the transitive verb “press” in the independent clause “he press (sic) his penis 

in my vagina”; and the preposition “in” governs the noun “vagina”, which is the 

indirect object of the transitive verb “press”.  Consequently, the word “press” should 

not, in my opinion, be defined in isolation and without cognizance of the rest of the 

words that form the syntax of the independent clause in the above-quoted statement in 

the second sentence in the in-chief-evidence of the complainant.  It must be 

remembered that in the English language, a word may have many dictionary 

meanings, and so a word must take its meaning from the context in which it has been 

used.  That is why in determining the meaning of a word the syntax of the sentence in 

which the word appears is crucial in ascertaining the proper meaning of the word. 
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[8] The definition of “sexual act” in s 1 of the Act that is applicable to the charge 

the appellant faced in the trial court is “the insertion (to even the slightest degree) of 

the penis of a person into the vagina … of another person”; in the present case, the 

vagina of the complainant.  According to the Concise Oxford Dictionary, 10th ed., 

“’insert’ … (usually followed by in, into, between, etc. means “place, fit, or thrust (a 

thing) into another.”  Section 1 of the Act defines “vagina” to “include any part of the 

female genital organ”. 

 

[9] From the analysis of grammar, syntax and definition of words I have made in 

the next three preceding paragraphs, I come to the inescapable conclusion that the 

independent clause in the above-quoted sentence means the appellant applied a steady 

force with his penis or squeezed his penis into the vagina of the complainant.  By so 

doing, I find that the appellant did insert, that is, did place, fit or thrust his penis into 

the vagina of the complainant; it matters not if the insertion was to the slightest 

degree.  As was said by this Court in S v Katuta 2006 (1) NR 61, to sustain a 

conviction in terms of s 2 (1) of the Act, the prosecution has to prove that the accused 

inserted his penis into the complainant’s vagina.  I do not see how Katuta supra can 

assist the appellant in the present case.  In Katuta the Court found that the prosecution 

did not adduce sufficient evidence to prove that element beyond reasonable.  I do not, 

on the facts of the present case, find that to be the situation.  Besides, it must be 

remembered that proof beyond reasonable doubt does not mean proof beyond a 

shadow of a doubt.  As this Court, approving Miller v Minister of Pensions [1947] 2 

All ER 372 at 373, reiterated in The State v Harry Simon; Harry Simon v The State 
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Case No.: CA 34/2005 (Unreported) at p 19, “Proof beyond reasonable doubt does not 

mean proof beyond a shadow of a doubt.” 

 

[10] The result is that I hold it established beyond reasonable doubt that the 

appellant did commit a sexual act against the complainant as alleged in the charge-

sheet within the meaning of the Act. 

 

[11] Furthermore, the appellant takes issue with the fact that the complainant only 

reported the alleged rape more than two weeks after the act was allegedly committed 

against her by the appellant and when her brother had found the appellant in the 

complainant’s room with his penis in his hands.  According to the appellant’s counsel 

this “is telling and highly unsatisfactory.”  In support of his argument, counsel relied 

on the following passage from Laurentius Mpuka v The State Case No.: CA 152/2003 

(Unreported) at p 7 where this Court said: 

 

Then there is a delay by the complainant in reporting the alleged rape.  Why wait 

until lunch time when you could have reported it at breakfast or when he visited his 

Grandmother during the morning.  The complainant gave no explanation for the 

delay.  Section 7 of the Combating of Rape Act 2000 provides that the court may not 

draw any inference, only from the length of the delay between the commission of the 

sexual and/or indecent act and the laying of the charge.  In my view the court would 

be entitled to draw an adverse inference from the fact of an unexplained, 

unreasonable delay taken together with other unsatisfactory aspects of a 

complainant’s evidence. 

 

[12] With respect, I do not think this sterile challenge has any merit: it cannot, 

therefore, assist the appellant, if regard is had to s 7 of the Act, which provides: 
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In criminal proceedings at which an accused is charged with an offence of a sexual or 

indecent nature, the court shall not draw any inference only from the length of the 

delay between the commission of the sexual or indecent act and the laying of a 

complaint.  (My emphasis) 

 

[13] It is noteworthy to point out in this regard that there is no evidence that the 

complainant only reported the alleged sexual act against her by the appellant after 

being berated by her brother or parents: she did report the act voluntarily and 

unprompted.  (See The State v Hendriks Case No.: 66/2007 (unreported) at p 8.)  A 

fortiori , the prohibition in s 7 is peremptory:  The provision does not say the Court 

may not draw “an adverse inference”; it says in clear unambiguous words that a court 

shall not draw any inference – adverse or favourable.   

 

[14] It is trite that in interpreting statute, recourse should first be had to the golden 

rule of construction.  In Paxton v Namibia Rand Desert Trails (Pty) Ltd 1996 NR 109 

at 111A-C, and Sheehama v Inspector-General of Namibia Police 2006 (1) NR 106 at 

114G-I, this Court relied on the restatement of the rule by Joubert, JA in Adampol 

(Pty) Ltd v Administrator, Transvaal 1989 (3) SA 800 (A) at 804B-C thus: 

 

The plain meaning of the language in a statute is the safest guide to follow in 

construing the statute.  According to the golden or general rule of construction the 

words of a statute must be given their ordinary, literal and grammatical meaning and 

if by so doing it is ascertained that the words are clear and unambiguous, then effect 

should be given to their ordinary meaning unless it is apparent that such a literal 

construction falls within one of those exceptional cases in which it would be 

permissible for a court of law to depart from such a literal construction, e.g. where it 

leads to a manifest absurdity, inconsistency, hardship or a result contrary to the 

legislative intent.  See Venter v Rex 1907 TS 910 at 913-14, Johannesburg 

Municipality v Cohen’s Trustees 1909 TS 811 at 813-14, Senker v The Master and 

Another 1936 AD 136 at 142; Ebrahim v Minister of The Interior 1977 (1) SA 665 

(A) at 678A-G. 
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In Tinkham v Perry [1951] 1 TLR 91 (CA) at 92 ([1951] 1 All ER 249 at 250E), 

which Hannah, J cited with approval in Engels v Allied Chemical Manufacturers (Pty) 

Ltd and another 1992 NR 372 at 380F-G, Evershed, MR said: 

 

Plainly, words should not be added by implication into the language of a statute 

unless it is necessary to do so to give the paragraph sense and meaning in its context. 

 

[15] There is no need for this Court to add any words by implication to the 

provisions of s 7 of the Act which are cast in clear and unambiguous words.  

Accordingly, in my respectful view, this Court must give effect to the ordinary, literal 

and grammatical meaning of the clear and unambiguous words “the court shall not 

draw any inference only from the length of the delay between the commission of the 

sexual act and the laying of a complaint” in s 7 of the Act so as not to act contrary to 

the legislative intent.  In Borcherds v CW Peace & J Sheward t/a Lubrite Distributors 

(1993) 13 ILJ 1262 (LAC) at 1269C-D, which this Court also relied on in Paxon 

supra at 111H, McCall, J said: 

 

It must not be lost sight of, however, that the purpose of interpretation is to give effect to the 

intention of the legislature, and in ascertaining that intention, regard is to be had both to the 

language of the enactment and to the context. 

 

[16] Having relied on this trite rule of construction of statutes as developed and 

restated by the Courts, I have come to the only reasonable and inescapable conclusion 

that this Court is not entitled to draw any inference – adverse or favourable – solely 

from the length of the delay between the commission of the sexual act and the laying 

of the complaint by the complainant.  The peremptory provisions in s 7 are clear and 
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unambiguous and cannot be any stretch of imagination lead to an absurdity – glaring 

or otherwise: they must be given effect to. I have decided not to follow Mpuka supra.  

 

[17] I respectfully accept Mr. Lisulo’s submission that there is no peremptory rule 

that in all sexual cases, a medical report must form a part of the evidence.  In any 

case, in casu, it would have served no purpose at all since the complainant reported 

the matter about three weeks after the alleged sexual act.  As Mr. Namandje 

conceded, the record does not show that the learned Regional Magistrate took into 

account any medical report. 

 

[18] The complainant testified that the alleged rape took place on 3 December 

2004.  The learned Regional Magistrate accepted the corroborated evidence of the 

complainant’s sister Victoria David that the alleged rape took place on 3 December 

2004 because that was the date on which Victoria had seen the appellant visit the 

complainant’s sleeping quarters and Victoria had asked her sister the following day 

what had happened when the appellant visited the complainant’s sleeping quarters the 

previous night.  The learned Regional Magistrate found that the fact that the appellant, 

through his counsel, did not put the appellant’s version to the complainant for her to 

respond to it when she testified concerning  the date the appellant committed the 

sexual act against the complainant was fatal to the appellant’s contention. I 

respectfully agree. In any case, the appellant testified that he had slept in the house 

where the rape allegedly took place on 5 December 2005; so for me whether the 

alleged rape took place either on 3, 4 or 5 December is legally inconsequential as far 

as this case is concerned; that is to say, whether the critical date is 3 or 4 or 5 

December is not of the essence and therefore s 92 (2) of the CPA comes into play. 
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Besides, the charge sheet alleges that the offence took place on or about 3 December 

2004. 

 

[19] For all the above reasons, the first ground of appeal must fail. 

 

[20] The appellant’s second ground of appeal is that the learned Regional 

Magistrate “unfairly rejected the evidence of the Appellant, without compelling 

reasons.”  With respect, I do not find the allegation of any real substance, because, as 

an example, in his judgment, the learned Regional Magistrate gave reasons why, for 

instance, he accepted the complainant’s evidence that the appellant committed the 

sexual act against her on 3 December 2004.  I conclude that the second ground of 

appeal, too, is accordingly ill-founded, and must also, therefore, fail.  

 

[21] Furthermore, the appellant attacks the learned Regional Magistrate’s failure to 

apply the cautionary rule “regarding the alleged sexual act during 4 December 2004, 

given the fact that she was a single witness.”  I observed in Lasarus Tutu Nowaseb v 

The State Case No.: CA 51/05 (Unreported) that in terms of our law (s 208 of the 

CPA), the uncorroborated evidence of a single witness is sufficient to secure a 

conviction.  Accordingly, I said in the very recent case of The State v Alberto 

Hendriks Case No.: 66/2007 ( unreported) at p5 that it cannot be said that the 

evidence of children, in sexual and other cases, where they are single witnesses, 

obliges the court to apply the cautionary rule before conviction can be secured.  Of 

course, it does not mean that a court should not apply the cautionary rule at all or seek 

corroboration of a complainant’s evidence. In certain cases caution, in the form of 

corroboration, may not be necessary; in others a court may be unable to rely on the 
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evidence of a single witness: it all depends upon the facts and circumstances of the 

particular case; and, in any case, the ultimate requirement is proof of the guilt of an 

accused beyond reasonable doubt.  Therefore, in assessment of evidence, as Holmes, 

JA said in S v Artam and another 1968 (3) SA 339 (A) at 341C, the “exercise of 

caution must not be allowed to displace the exercise of common sense.” 

 

[22] One must also not lose sight of the fact that in terms of our law, in applying 

the cautionary rule in respect of single witnesses in sexual offence cases, one ought to 

do so conjunctively with s 5 of the Act, which is peremptory. (Hendriks supra) 

Section 5 provides: 

 

No court shall treat the evidence of any complainant in criminal proceedings at which an 

accused is charged with an offence of a sexual or indecent nature with special caution because 

the accused is charged with any such offence. 

 

[23] In my view, from the record this is one of the cases where the Court need not 

treat the evidence of the complaint with special caution.  The learned Regional 

Magistrate accepted the evidence of the complainant that the appellant committed the 

sexual act against her on 3 December 2004.  I have no valid reason to find fault with 

his factual findings and findings of credibility.  For all the above reasons, this ground, 

too, should fail. 

 

[24] Another ground which the appellant pursues is that the learned Regional 

Magistrate did not give the defence an opportunity to question the complainant after 

the court had questioned the complainant.  This, with the greatest deference, is a 

classical example of grasping at straws.  The questioning by the court was to ascertain 

from the complainant whether the appellant knew the age of the complainant when he 
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committed the sexual act against her.  The complainant’s answers were not conclusive 

and, therefore, of no probative value in respect of that aspect; and so in my view no 

purpose would have been served if the defence had put questions to the complainant 

arising from the court’s questions.  This ground also must, therefore, fail. 

 

[25] The next ground which, according to the appellant, is an alternative to those I 

have dismissed is this: “there is no credible evidence that the complainant was at the 

time of the alleged sexual act (on or about 4 December 2004) under the age and/or 

that sexual act, if proved, was without complainant’s consent.”  The learned Regional 

Magistrate found that when the alleged offence took place, the complainant was under 

the age of 14 years. The learned Regional Magistrate did not accept the appellant’s 

contention that he did not know the complainant was less than 14 years of age, 

“although she appeared to be a mature girl.”  On the facts and circumstances of this 

case, I also do not believe the appellant if he averred that he did not know that the 

complainant was under age.  According to the appellant, the complainant had told him 

she was 18 years of age in 2004 and he believed her.  In my opinion, the appellant did 

not tell the truth.  This is not a case where the appellant had met the complainant, a 

complete stranger, in a night club or a bar, and the way the stranger looked and 

behaved, he honestly believed her when he told him she was 18 years old.  In the 

present case, the appellant knew very well the complainant before December 2004; 

and above all, he knew the complainant was in the primary school.  All this ought to 

have put him on notice that the complainant could not be 18 years of age, even if she 

had told him she was 18 years old, which was not put to the complainant, if the 

appellant was not minded to commit a sexual act against a girl less than 14 years of 

age.   In any case, as Mr. Lisulo rightly argued, there is no credible evidence that the 
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appellant was deceived by the complainant into believing that she was not under 14 

years of age: this aspect was never put to the complainant for her to respond during 

the giving of her cross-examination-evidence. 

 

[26] For the foregoing reasons, I do not accept the appellant’s contentions under 

this ground, and, therefore, this ground, too, is without merit. 

 

[27] For the foregoing considerations and reasons, I have no valid reason to 

interfere with the learned Regional Magistrate’s findings on credibility and factual 

findings, which according to the authorities, fall primarily within the domain of the 

learned Regional Magistrate qua the trial magistrate, and may only be interfered with 

if irregularities or misdirections are proved or apparent on the record.  (See Rex v 

Dhlumayo and another 1948 (2) SA 677; Gey van Pittius and another supra; S v 

Slinger 1994 NR 9; Willy Harold Hendricks and another supra; Angula Immanuel 

Kashamane and The State Case No.: 42/2005 (Unreported).)  It has also been held 

that it is not every irregularity that should justify interference by an appeal court. (E.g. 

S v Shikunga and another 1997 NR 156 (SC); Eben Riruako v The State Case No.: 

166/2003 at p 9 (Unreported).)  I am satisfied that no irregularities or misdirections 

are proved or apparent on the record that would justify this Court’s interference with 

the trial court’s decision.  It follows that the appeal against conviction must fail. 

 

[28] It would appear from both the original notice of appeal and the amended 

notice of appeal that the appellant is appealing against conviction only.  Additionally, 

no submissions were made in respect of the sentence imposed by the trial court.  



 16 

Consequently, I have not concerned myself with the sentence imposed by the trial 

court. 

 

[27] In the result, the appeal is dismissed. 

 

___________________________ 

PARKER, J 

 

I agree. 

 

___________________________ 

NDAUENDAPO, J 
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