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JUDGMENT

INTRODUCTION


[2] The respondent caused simple summons to be issued against the applicant during February 2010. Upon service of the summons, the applicant instructed his legal practitioners to file a notice of intention to defend. After the filing of the notice of intention to defend he requested further particulars on the respondent's summons. Although that step was irregular as at that time no declaration has as yet been filed by the respondent it is of no consequence at this stage save to note that it marks the first of a series of erratic steps by the applicant's legal practitioners.





[4] When the matter was called on 23 April 2010 the applicant's legal practitioners were not in attendance. In terms of the relevant Consolidated Practice Directive of this court, the application was postponed in the absence of the applicant's legal practitioners to Tuesday 27 April 2010 for hearing. The applicant's legal practitioners were again in default of appearance on 27 April 2010. The court proceeded and entered a summary judgment against the applicant.


[5] It was after judgment was summarily entered against the applicant that he instructed his legal practitioners to bring this application. His rescission application was brought in terms of Rule 31 of the Rules of the High Court. Although such Rule is not specifically referred to in the applicant's founding affidavit, impliedly it was brought in terms of that Rule as the applicant paid security of costs in the amount of N$200.00 as provided for in terms of Rule 31(2)(b).


CAN A SUMMARY JUDGEMENT BE RESCINDED IN TERMS OF RULE 31 OF THE

RULES OF THE HIGH COURT?


[6] I am of the opinion that Rule 31(2)(b) is meant for situations where a default judgment was obtained after a defendant has fallen into default of delivery of a notice of intention to defend or where after having been served with a notice of bar the defendant failed to file a plea. A summary judgment does not fall into that category. A litigant against whom the High Court had entered a summary judgment, in his absence, can therefore not seek rescission of that judgment in terms of Rule 31(2)(a) and (b).




"[18] Subrule (2)(a) enables a plaintiff, in a claim which is not for a debt or liquidated demand, to set an action down for default judgment where a defendant is in default of delivery of a notice of intention to defend, or a plea. Subrule (2)(a) enables a defendant to apply to Court within 21 days after he has knowledge of such a judgment, to set aside that judgment. In the present matter the respondent had sued the applicants for the payment of an ascertained amount of money, that is, R720 881. The applicants had through their attorneys delivered a notice of intention to defend. Before the applicants had through a plea, respondent lodged an application for summary judgment in terms of Rule 32. In my view, all this removes this case from the ambit of Rule 31.







[8] The applicant can therefore not approach this court for a rescission of a summary judgment in terms of Rule 31 of the Rules of the High Court.



CAN A SUMMARY JUDGMENT BE RESCINDED ON ANY OTHER GROUNDS?





DID THE APPLICANT MAKE OUT A CASE AT COMMON LAW FOR THE RESCISSION OF THE SUMMARY JUDGMENT ENTERED AGAINST HIM?











(a) the reasonableness of the explanation proffered by the applicant of the circumstances in which the consent judgment was entered;
(b) the bona fides of the application for rescission;
(c) the bona fides of the defence on the merits of the case which prima facie carries some prospect of success; a balance of probability need not be established.








[13] In this matter the applicant promptly gave instructions to his legal practitioners for a notice of intention to defend to be filed. He proceeded and requested further particulars on the respondent's summons albeit that the step was irregular. He also promptly deposed to an opposing affidavit against the respondent's application for summary judgment. When his legal practitioners failed to appear at court for the hearing of the summary judgment application resulting in a judgment against him, he filed this application. From the totality of facts proffered by the applicant it is clear that all his actions point to a genuine willingness to defend the matter save that his legal practitioners, in disturbing proportions, acted with gross negligence and with inexcusable ineptitude. I am of the opinion that although in some cases the gross negligence of a litigant's legal practitioners may be imputed to such a litigant, this is a case where such should not be the case as the applicant at all times intended to defend the matter. This court finds that a sufficient cause has been shown by the applicant.







[16] It is clear, that should the applicant's legal practitioners, not have failed to be at court, the matter may have taken a different course. The applicant's legal practitioners are the cause of the applicant's predicament. In fact they handled the applicant's case which gross negligence. The applicant is the one that is seeking indulgence from this court, and not the respondent, I will therefore, in the circumstances, use my discretion to order that the applicant pays half of the respondent's costs notwithstanding his success.



[18]    In the result, I accordingly make the following orders:



Applicant is granted leave to uplift the amount of N$200-00 paid as security.
The applicant pays half of the Respondent's costs.










NAMANDJE, AJ.
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