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CASE NO.: A 285/2009
IN THE HIGH COURT OF NAMIBIA
In the matter between:



and











Delivered on:       	19 October 2010

JUDGMENT

HENNING, AJ:
[1] The parties resorted to alternative dispute resolution -arbitration. The arbitrator made an award in favour of the applicant. In this application the applicant seeks to have the award made an order of Court. The respondent opposes the relief applied for. It is the manner in which the respondent has been conducting his case which requires closer examination.
[2] The arbitrator made his award on 8 December 2008. On 12 August 2009 the applicant applied for the arbitrator's award to be made an order of Court. The respondent obtained leave from the applicant to file his answering affidavit by 10 December 2009. This was not done. In the meantime this matter was enrolled for hearing on the opposed motion floating roll of 11 to 15 October 2010. On 17 September 2010 heads of argument by the applicant's counsel was filed. On 24 September 2010 the respondent filed its "opposing affidavit." It was not accompanied by a notice of motion. The applicant responded with a rule 30 application and, probably activated by it, the respondent on 7 October 2010 (one clear Court day before the hearing), filed a notice of motion and affidavit, applying for condonation for the late filing of his answering affidavit and for a postponement. No heads of argument were filed on his behalf.
[3] The reason for the late filing of the answering affidavit is in essence that the respondent insisted on the services of a particular counsel, irrespective of the consequences. In the affidavit accompanying the notice of motion of 7 October 2010 the respondent states:











was conveyed to me by my attorney, Mr Boltmann but on my insistence it was resolved that counsel should remain on the matter. I respectfully refer to the confirmatory affidavit of Mr Boltmann filed evenly herewith."
The respondent then refers to the busy schedule of the particular counsel and he concludes on this issue:
"26. I must point out that counsel again called my attorney in August to consider the appointment of alternative counsel due to his tight schedule. He stated that he would finalise the affidavit but it would lead to a postponement of the case and he stated that he would be more comfortable if another counsel could take over the matter for such purpose. However and despite several attempts to secure the services of alternative counsel to argue the postponement and condonation application, my attorney as well as counsel were unable to secure the services of such counsel".
The last statement constitutes the expression of a conclusion without a factual basis.

"Then there is a case of Ecker v. Dean, 1939 S.W.A. 22, in which Van Den Heever, J., as he then was, had to face a problem strikingly similar in some respects to the present one. Because of illness, the counsel of the defendant's choice was unavailable to appear for it in an action in which he had been briefed, and a postponement was sought on that ground. The learned Judge said at p. 23:
'The respondent finds herself in the superior position. She has a procedural right and it seems to me that before that right can be disturbed the applicant would have to show good cause.'
On the following page of his judgment Van Den Heever, J., said:
'It has not been shown to me that it is an absolute impossibility for Mr. Ecker to have been represented in these proceedings; and it has not been shown to me that even under the disabilities under which Mr. Kritzinger finds himself, Ecker will not be adequately represented. '
Mr. Kritzinger was the counsel who was being considered to replace the one who was not available. The judgment proceeds:
'All that is shown is that there is the possibility that Mr. Ecker may not be as effectively represented as he would wish owing to the peculiar position in which Mr. Kritzinger finds himself.  Now it seems to me a litigant cannot say: 'I insist upon selecting my counsel; I insist upon having counsel from the local bar,' and because of that insistence deprive the other side of procedural rights which are his due. As has been said, we have nothing to show that there is any impossibility in obtaining counsel from elsewhere.'

And then later his Lordship says:

'I have come to the conclusion, therefore, that no sufficient grounds have been shown for disturbing the respondent in her procedural right, and I am confirmed in that view if I take into consideration the public interest. There is the ordinary canon of expediency that there should be an end to litigation. Apart from that, in this particular case the public interest is more directly affected in that the Administration has repeatedly to procure a Judge from outside, and for these reasons the application must be refused. '
Those passages would seem to suggest that even when a respondent can point to no prejudice, his procedural right to have his case heard on the appointed day will prevail in the absence of greater hardship to the applicant than was shown in that case or than has been shown in the case before us. It is, however, not necessary to decide whether that is so before us."

"the non-availability of counsel cannot be allowed to thwart the bringing before the Court of the matter in issue. In all but the rarest of cases, other suitable counsel will be available. The test is not the convenience of counsel; it is the reasonable convenience of the parties - and by that I mean both parties - and the requirement of getting through the Court's work which must be the dominate considerations.     The availability of counsel is a subsidiary consideration. A party's predilection for a particular counsel to take his case can, in my view, seldom, if indeed ever, be regarded as a decisive objection to a date of set down which is in all other respects reasonable and acceptable to both parties."
The judgment was confirmed on appeal - 1950 (2) SA 40 (C) at 43-44.   In the Supreme Court of Namibia the following was

said:

"It is trite law that a Court will be extremely reluctant to grant a postponement of an appeal, when the sole reason is that an applicant and/or the applicant's instructing legal practitioners, have a preference for a particular legal representative and that particular counsel is not available."
The respondent's insistence on the services of a particular counsel was therefore in law erroneous.

"The Rules of Court are an important element in the machinery of justice. Failure to observe such Rules can lead not only to the inconvenience of immediate litigants and of the Courts but also to the inconvenience of other litigants whose cases are delayed thereby. It is essential for the proper application of the law that the Rules of Court, which have been designed for that purpose, be compliedwith. Practice and procedure in the Courts can be completely dislocated by non-compliance".

"The Rules of Court constitute the procedural machinery of the Court and they are intended to expedite the business of the Courts. Consequently they will be interpreted and applied in a spirit which will facilitate the work of the Courts and enable litigants to resolve their differences in as speedy and inexpensive a manner as possible."

"they should have brought an application for condonation and reinstatement without delay	"


[7] The respondent ignored the above-mentioned prescription. The respondent further failed to comply with Practice Directive 26(1) which stipulates that
"there shall be not less than five days between the date of service, or delivery of notice, of an interlocutory application and the date of set down".
This aspect was not addressed by the respondent. It has already been mentioned that the respondent failed to file heads of argument, and he did not apply for condonation.




"[28] A party opposing an application to postpone an appeal has a procedural right that the appeal should proceed on the appointed day. It is also in the public interest that there should be an end to litigation. Accordingly, in order for an applicant for a postponement to succeed, he must show a 'good and strong reason' for the grant of such relief: Centirugo AG v Firestone SA (Pty) Ltd 1969 (3) SA 318 (T) at 320C-321B. The more detailed principles governing the grant and refusal of postponements have recently been summarized by the Constitutional Court in National Police Service Union and Others v Minister of Safety and Security and Others 2000 (4) SA 1110 (CC) at 1112C-F as follows:
'The postponement of a matter set down for hearing on a particular date cannot be claimed as of right. An applicant for a postponement seeks an indulgence from the Court.    Such postponement will not be granted unless this Court is satisfied that it is in the interests of justice to do so. In this respect the applicant must show that there is good cause for the postponement. In order to satisfy the Court that good cause does exist, it will be necessary to furnish a full and satisfactory explanation of the circumstances that give rise to the application. Whether a postponement will be granted is therefore in the discretion of the Court and cannot be secured by mere agreement between the parties. In exercising that discretion, this Court will take into account a number of factors, including (but not limited to): whether the application has been timeously made, whether the explanation given by the applicant for postponement is full and satisfactory, whether there is prejudice to any of the parties and whether the application is opposed.' "
The Court further said at 495 pars. 31 to 32:

"[31] The application for postponement falls short on all counts. There is not even a serious attempt to provide a 'full and satisfactory explanation' for the owner's
unpreparedness or the lateness of the application	 "
"[32] The interests of other litigants and the convenience of the Court are also important. The record and heads have been read by five judges, variously months or weeks before the appeal date. The fact that this case was placed on the roll meant that another case had to wait for the following term and if a postponement is granted this consequence will extend into succeeding terms."


(C) at 181 G-H the Court observed:

"Much as this Court would have wished to have the views of government before it, it cannot condone the disdain with which the respondents have treated their obligations to the Court."



respondent) applied for an arbitration's award to be made an order of Court. The unsuccessful arbitration litigant (the appellant) opposed the relief because of alleged gross irregularities or misconduct by the arbitrator. He failed before the High Court and again on appeal.   On appeal it was said

(541 I to 542 B):

"Suffice it to state that once again a litigant has fundamentally misconceived the nature of its relief. The parties here had waived the right to have their dispute relitigated or reconsidered. Given the nature of Bantry's opposition, it was for it to challenge the award by invoking the statutory review provisions of s 33 (1) of the Act. It ill-behoved Bantry to adopt the passive attitude that it did. It ought instead to have taken the initiative and applied to Court to have the award set aside within six weeks of the publication of the award or alternatively to have launched a proper counter-application for such an order. Had that been done then the arbitrator could have entered the fray and defended himself against the allegations leveled by Bantry, instead of it falling to Raydin to do so on his behalf - a most invidious position for any litigant."
[11] The issue of the prospects of appeal has not been fully ventilated. Because of the lateness of the application for condonation, the applicant did not file an answering affidavit and the applicant's heads of argument did not deal with the new situation. The respondent failed to file heads of argument. It is accordingly not practical nor prudent to express a final opinion on this issue.

"Where non-observance of the Rules has been flagrant and gross an application for condonation should not be granted, whatever the prospects of success might be. See Ferreira v. Ntshingila 1990 (4) SA 271 (A) at 281J - 282A; Moraliswani v. Mamili (supra at 10F); Rennie v. Kamby Farms (Pty) Ltd (supra   at   131H);   Blumenthal   and   Another   v.
Thompson NO and Another 1994 (2) SA 118 (A) at 121 I - 122 B."






Friedmann says at 435:
"This is an almost verbal anticipation of the language used in the Swiss Civil Code of 1907."

Article 1 (2) of the Swiss Civil Code provides:





NR 793 at 795 F-G.


The following order is granted:

A. That the respondent's application for a postponement dated 7 October 2010 is dismissed with costs.


2. That judgment be entered into in favour of applicant against the respondent in the amount of the aforesaid arbitration award and as follows:

2.1. Payment in the amount of N$112,883.55;
2.2. Payment of interest at the minimum lending rate charged by commercial banks to their clients plus 2% on the following amounts and as from the dates as set out hereafter;




2.3. That the counterclaim of the respondent be dismissed;
2.4. Payment of the following costs:

2.4.1. Applicant's costs of the arbitration proceedings in the arbitration between applicant and the respondent to be taxed;
2.4.2. The costs of the arbitrator, Mr W H van Zijl in the amount of N$18,869.00 as set out in annexure "JC 15" to the affidavit of the applicant.

interest as set out in paragraph 2.2 above - and the issuing of any process to effect such execution - the delivery of an affidavit to the registrar of any representative of a commercial bank in Namibia setting out the minimum lending rates which such bank charged to its clients at all relevant times as from those dates set out in paragraph 2.2.1 and 2.2.2, shall constitute sufficient proof of such interest rates.
That the respondent pay the costs of this application.
That the costs referred to in A and B 4 above, include the fees of one instructed and one instructing legal practitioner.



HENNING, AJ


instructed by
Dr. Weder, Kauta & Hoveka Inc




instructed by G F Kopplinger Legal Practitioners






